


TABLE OF CONTENTS

Page

Executive Summary............................................................................................... 1

Introduction........................................................................................................... 3

Background/Discussion......................................................................................... 5

Recommendations................................................................................................. 10

Conclusion............................................................................................................ 11

i



APPENDICES

Appendix A Facilitating Access Committee members

Appendix B Committee Reading Materials

Appendix C Programs and Guidelines from Other States

Appendix D Proposed Policy for Offering Assistance to Court Users

Appendix E Proposed Guidelines for Court Staff

Appendix F Frequently Asked Questions Questionnaire

Appendix G Frequently Asked Questions

Appendix H The Michigan Judicial Institute’s Legal Advice v Access to the
Courts booklet  

Appendix I Training Plan

ii



EXECUTIVE SUMMARY

A vital mission of the Unified Court System is to expand and increase access to the

courts.  Essential to this mission is ensuring that court users, whether represented or not, are

knowledgeable consumers of court services.  To this end, the court system has an obligation to

arm the public with as much information as possible about the courts and court procedures.  For

those court users who are self-represented, providing information presents special challenges as 

these litigants tend to seek more substantive legal and procedural information that is generally

thought to be the province of attorneys. While the information sought may not constitute “legal

advice,” it is understandable that court staff, without proper guidance on distinguishing between

giving legal information and legal advice, could err on the side of caution and limit the

information provided to the public. Or, conversely, court staff may provide too much

information.  Neither is appropriate and a delicate balance is required.

The Facilitating Access Committee (FAC) was established in April 2000 to address

concerns of court staff about the nature and quantity of information that can be provided to

litigants.  The committee has 21 members who represent every judicial district and court type

statewide.  This report summarizes the efforts of the committee thus far and sets forth its

preliminary recommendations.

The FAC recommends that the Unified Court System implement a statewide Legal

Information vs Legal Advice program with the following components:

A. A court rule that sets forth the UCS policy for offering assistance to court users;

B. A manual for court employees that includes the UCS policy, guidelines and
frequently asked questions and appropriate responses;

C. An easily readable chart that delineates the information court staff can and cannot
provide in three formats: 1) small, laminated cards to place at court staff locations
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around the courthouse; 2) large laminated posters to be placed in areas where the
public interacts with court staff; and 3) a brochure to be placed in resource
centers, libraries, clerks’ offices and other locations where the public would seek
information about the courts;

D. A training program to be incorporated into the new employee orientation and
current employees’ training that includes mandatory review of the a CD-ROM
entitled “I’m Sorry, I can’t give Legal Advice” and its supplemental training
manual.  Both products were developed by the Michigan Judicial Institute for
court staff and provide general principles and guidelines which assist staff in
distinguishing between legal information and legal advice.

E. A Facilitating Access web page that includes the manual, the CD-ROM and a
comment/suggestion page. 



1  Canon 3 of the Code of Professional Responsibility does not attempt to define the
practice of law.  It does state that the practice of law relates to services for others that requires the
professional judgment of a lawyer.  The Code acknowledges, however, that where this
professional judgment is not involved, non-lawyers, “such as courts clerks . . . may engage in
occupations that require a special knowledge of law in certain areas.” N.Y. Code Prof. Resp. 
EC-3-5 (1999).
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INTRODUCTION

Court clerks, court officers and librarians (hereinafter “court staff”) are on the front lines

of the courthouse interacting with the public on legal matters.  Viewed by the public – which

includes lawyers, represented or self-represented litigants – as a source of information, court staff

serves as a vital link in the legal process.  The public relies on court staff to answer questions

about their cases, the judges, court procedures and many other concerns.  Self-represented

litigants pose a special challenge for court staff because their questions are often case specific. 

How should court staff respond to the barrage of questions they face daily?  How does the court

staff balance the obligation to provide information with the obligation to remain neutral and

impartial?

Providing information about the courts and court procedures is the cornerstone of

ensuring meaningful access to justice.  Yet despite its importance, courts must balance this

principle against their obligations to be the neutral and impartial arbiters.  While it is a delicate

balance, courts should not use the phrase “court staff can’t give legal advice” as a convenient

shield to avoid the often difficult challenge of providing useful information to the public.  To be

clear, in providing access through information, court staff are not being asked to engage in the

unauthorized practice of law.1   Rather, they are being asked to use their knowledge about the

courts and court procedures to facilitate access to the legal process. 



2  A recent survey of court managers on the programs and services available to self-represented
litigants indicated that: 1) court clerks understand that they cannot give legal advice; 2) clerks’
interaction with self-represented litigants is often frustrating and time consuming; 3)  guidelines on
assisting self-represented litigants would be helpful; 4) training is currently unavailable to clerks on
rendering assistance or services to the self-represented.  The full findings of the survey will be released in
a report to be issued September 2001. 
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Providing information, particularly to self-represented litigants, is especially frustrating in

the absence of guidelines to help court staff distinguish between legal advice and legal

information.2   This is compounded by the lack of training programs that specifically address

court staff concerns about the inherent difficulty of responding to public queries without crossing

the lines of impartiality, neutrality, or the unauthorized practice of law.  

The Facilitating Access Committee (FAC) was established in April 2000 to address these

concerns of court staff.  At its first meeting in May 2000, the committee established the

following goals:

A. Obtain broad consensus on how legal information differs from legal advice;

B. Develop useful guidelines and written policies for staff and publish, post and
disseminate these guidelines in public areas; 

C. Recommend and develop a  training program that instructs court staff in the skills
needed to distinguish between legal information and legal advice.

This report discusses the work of the committee and makes recommendations for

implementing a comprehensive program that addresses court staff’s concerns about providing

information without giving legal advice. 
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BACKGROUND/DISCUSSION

The FAC, consisting primarily of court clerks and court administrators, was established in

April 2000, to study the issue of “legal advice vs legal information” and make recommendations

on a program for New York state.   The committee, with 21 members representing each judicial

district and court type, has three subcommittees: Frequently Asked Questions; Policy and

Guidelines; and Training (See Appendix A for a list of members).

At the committee’s first meeting in May 2000, the committee members were educated

about the issues involved in the “legal advice vs legal information” debate, including

familiarizing themselves with the authoritative literature on the topic (Appendix B) and the

efforts underway in other states to address the issue (Appendix C).  The committee also

established its mission. 

 The Policy and Guidelines, and Frequently Asked Questions Subcommittees began work

immediately, gathering information that would result in proposed policy and guidelines for court

staff. The Policy and Guidelines Subcommittee’s approach was to develop an overall policy for 

assisting court users (Appendix D). It then focused on establishing guidelines for court staff to

assist them with their daily interaction with the public  (Appendix E).  The subcommittee defined

the terms “legal information” and “legal advice,” suggested guiding principles, and developed a

chart that clearly delineates the type of information court staff can and cannot provide.   The

work of this subcommittee helped guide the efforts of the other subcommittees.

During the course of its work, two issues confronted the subcommittee and continue to

surface in discussions on the extent court staff can assist the public.  The first is whether court

staff can or should complete forms for litigants.  This issue has been addressed and resolved in



3  Family Court Act §216-c(1).
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the New York City Family Court.3  In that court, clerks serve in the role of a scribe and are 

authorized to type petitions with information provided by petitioners.  These clerks, while not

using their own judgment in completing the forms, clearly provide a valuable service to the

petitioner and the court by preparing documents that will be administratively acceptable to the

court.   The committee’s guidelines propose that court staff be permitted to record information on

forms that is provided by litigants.  

Clearly, it is not in the purview of this committee to suggest that each court develop

forms to simplify applications made to the court.  Nor is this committee suggesting that where a

court has developed forms to expedite court processes, that court staff assist each litigant in

completing forms.  However, as a practical matter, litigants who need assistance – handicapped,

illiterate, etc. – should not be denied access by a blanket rule that court clerks cannot help

litigants complete forms.  

The second recurring issue queries whether court staff should assist litigants with the

selection of forms.  The committee’s guidelines propose a policy that would permit court

employees to provide litigants with a list of optional forms available to them.  However, it would

not permit staff to proffer an opinion as to which form to choose.  Clearly, if selecting the

appropriate form requires legal judgment based on a specific set of facts,  legal principles and a

choice of options, court employees cannot provide an opinion as to which form to use.  If,

however, a court develops its own forms for specific actions, then court staff would be expected

to provide those forms to the public.  For example, the Uniform Uncontested Divorce Packet is

routinely distributed to litigants by court staff when it is requested.  Court staff use no legal
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judgment, nor provide an opinion as to whether it is the appropriate option to choose when they

give litigants the package.  

The Frequently Asked Questions (FAQ) subcommittee designed a questionnaire and

queried representatives from all court types for the questions most frequently asked by court

users  (Appendix F).  In addition to the questionnaire, this subcommittee held focus groups to

discuss the goals of the FAC and obtain broad input from staff about the nature of  frequently

asked questions.  Many of the questions provided in response to this survey and focus group

meetings are included in Appendix G.

In addition to the above efforts that exposed the court system to “legal information vs.

legal advice” principals, committee members used a number of other forums to gather

information as well as expose and educate UCS personnel on this topic.  Beginning with the

court clerk association seminars during Fall, 2000, the committee presented information about its

purpose and goals to encourage court staff to begin thinking about the distinction between legal

advice and legal information.  

At two association seminars’ Plenary Sessions, members of the FAC shared with the

participants products from Michigan developed by the Michigan Judicial Institute (MJI) – CD-

ROM entitled “I’m Sorry, I can’t give legal advice,” and a supplemental training manual

(Appendix H).  Both provide court staff with general principles and guidelines on how to

distinguish information and legal advice. The committee asked court staff to review and

comment on the potential usefulness of the materials.  Copies of the MJI booklet also were

provided for comment during the Magistrate’s Court Clerks’ annual meeting in October, 2000.  

 In November, 2000, committee members served as facilitators at a Family Court and law



4  Clearly, there is much interest around the state on the issue of providing appropriate
information to the public.  Upon learning of the MIJ CD-ROM, the Court of Claims asked to preview it
during its court attorney training seminars.  The comments after the preview were generally favorable;
the consensus was that the CD-ROM could be transcribed and converted into a two-or three-page
summary for court attorneys and that the interactive program should be used for non-attorneys. The
Deputy Chief Administrative Judge for Courts Outside New York City, Judge Joseph J. Traficanti,
distributed an article entitled How to Provide Access Without Giving Legal Advice: Practical Guidelines
for Court Staff.  The Sixth Judicial District in its Briefly newsletter published a series of articles adapted
from the circulated article.  
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libraries roundtable discussion on “Giving Legal Advice.”  The members used this opportunity to

again discuss the goals of the FAC and solicit comments as to whether the MJI materials adapted

or supplemented for New York would be useful.

The committee proposals and the MJI materials were well received by the seminar

participants who commented that the information would be welcomed by staff.   Seminar

participants viewed the MJI CD-ROM training tool throughout the day, commenting favorably

that it was interactive and engaging, allowed viewers to proceed through the program at their

own pace and provided immediate feedback through topic review questions.4

The Training subcommittee, building on the efforts of the other two subcommittees and

the feedback from other sources, developed a proposed training program for new employee

orientation and in-service training.  The proposed training is composed of six sections.  The first

section provides an overview, including a discussion of the need for the training program as well

as a review of the UCS policy and guidelines on providing legal information to court users.  The

second section entails reviewing the MJI CD-ROM, followed, in section three, with a discussion

about the difference between legal information and legal advice.  In section four, participants

would review the survey results on the most frequently asked questions of courts users in each
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court type.  This exercise would give participants useful examples of answers that provide legal

information rather than legal advice.  Communication skills would be reviewed in section five;

the goals of this exercise would be to enhance the participants’ listening and oral communication

skills in the context of the court environment.  Finally, in section six, participants would review

resources – charts, manuals, on-line resources, brochures, posters – that would assist them in

their daily interaction with the public.    

The training program would be implemented in three phases.  Phase I would involve

Executive Assistants, New York City Chief Clerks, and OCA Assistant Deputy Chief

Administrators, Directors and other Administrators.  This phase would orient upper-level

managers to the challenges front line employees face on a daily basis and introduce them to the

resource tools provided in the training.  During Phase II, managers and supervisors would be

introduced to the topic and the materials, and receive training.  Using the train-the-trainer

method, it is envisioned that the judicial districts would identify employees from this group to

train court staff and new supervisors who would participate in Phase III.  Each judicial district

would schedule and present training as well as distribute the resource materials.  The training

program is included in Appendix I.
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RECOMMENDATIONS

The Facilitating Access Committee offers the following recommendations for

implementing a statewide Legal Information vs Legal Advice program:

A. Promulgate a court rule that sets forth the Unified Court System policy for
offering assistance to court users;

B. Publish a manual for court employees that includes the UCS policy, guidelines
and frequently asked questions;

C. Publish the Can/Cannot chart in three formats: 1) small, laminated cards to place
at court staff locations around the courthouse; 2) large laminated posters to be
placed in areas where the public interacts with court staff; and 3) a brochure to be
placed in resource centers, libraries, clerks’ offices and other locations where the
public would seek information about the courts;

D. Develop a training program to be incorporated into new employee orientation and
current employee training that includes reviewing the manual and the MJI CD-
ROM;

E. Authorize a Facilitating Access web page that includes the manual, the CD-ROM
and a comments/suggestion page.
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CONCLUSION

In an ideal world, legal representation would be available to all litigants to assist in 

navigating through our complex laws and procedures.  For those without legal representation,

trust and confidence in the legal system are diminished if court employees do not provide

information because of a mistaken belief that providing such information would mean giving

legal advice.  To avoid this result, court staff need guidelines to determine the information that

can be provided without giving legal advice.  It is not enough to say “Sorry, I cannot give legal

advice.”  The court system must go farther in explaining to its employees and the public it serves

the information that can be provided.  

The FAC recommends the adoption of a program that will give court staff a sufficient

level of comfort and make it easier to distinguish what information can and cannot be provided. 

The committee believes that once implemented, ongoing training using the guidelines and

materials proposed in this report, will help court staff quickly recognize where the line is drawn

on giving legal advice and thus provide court users with as much information as possible.  We

are confident that implementation of the proposed training tools will reduce frustration for both

court staff and court users and, more importantly, facilitate access to the courts so as to ensure

the delivery of equal justice. 





















UCS Guidelines for Providing Assistance to Self-represented Litigants

I. Introduction

Ensuring equal access to justice for all is one of the highest priorities of the Unified Court

System.  A vital component of meeting this priority is to insure that self-represented

litigants have clear and unencumbered access to the courts.  The UCS Policy on

Providing Assistance to Court Users states that “to promote access to the courts and to

provide a meaningful opportunity to be heard to all individuals who seek to use the court

system to resolve a dispute, court employees will use their best efforts to provide litigants

with all legal information necessary to proceed with their cases, without giving legal

advice.”  In accordance with that policy, these guidelines provide General Principles and

Definitions to assist court employees, as well as Objectives and Responsibility for

Training.

II. Definitions

A. "Legal information" is a written or oral statement by a court employee that 

1. describes court facilities and procedures, legal terminology, or possible

permissible courses of conduct for litigants; 

2. provides general information applicable to a class of litigants rather than

only to the specific litigant being assisted; and

3. requires the court employee only to have knowledge of generally known

legal concepts and court practices. 

B. "Legal advice" is a written or oral statement by a court employee that 

1. interprets the law or recommends a specific course of conduct to a litigant

in an actual or potential legal proceeding; 

2. applies the law to the individual litigant's specific factual circumstances;

and 

3. requires the court employee to have knowledge of the law and legal

principles beyond familiarity with court requirements and procedures. 




















































































































































